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WALLER, PRESIDING JUSTICE, FOR THE COURT:

1.  KennethLeon Daviswas convicted of cgpital murder in the shooting deeth of Bobby Joe Biggert.
A HindsCounty jury sentenced himto degth. Hisdirect goped wasaffirmed by thisCourtin 1991. Davis
v. State, 660 So. 2d 1228 (Miss. 1995). The United States Supreme Court denied certiorari, Davis v.
Mississippi, 517 U.S. 1192, 116 S.Ct. 1684, 134 L.Ed.2d 785 (1996), and rehearing. Davis v.

Mississippi, 518 U.S. 1039, 117 S.Ct. 7, 135 L.Ed.2d 1102 (1996).



2.  Theredfter, Davissought pos-convictionrdief by filing apetitionintheMississppi Supreme Court.
This Court granted Davis permission to file his petition for pogt-conviction rdief in the Circuit Court of
Hinds County. Davis was dlowed to present severd oedific dams of ineffective assstance of counsd.
All other daimswere dismissed. After ahearing, thetrid judge determined that Davis hed not shown any
condtitutiond deprivation of effective assstance of counsd. The request for pogt-conviction relief was
denied. Daviss gpoped from that order is before the Court.
18.  After afull review of therecord at trid, the transcript of the hearing on the pogt-conviction rdlief
procesdings and the briefsfiled in this metter, the Court finds that Davis recaived effective assstance of
counsd and that the petition for post-conviction relief was properly denied.

FACTUAL AND PROCEDURAL BACKGROUND
4.  The facts are thoroughly st out in Davis v. State, 660 So. 2d 1228 (Miss. 1995). At
goproximady four o'dock in the afternoon on February 23, 1989, Tammy Saton was & work & Dr.
Duck's Pawn Shop in Jackson. Kenneth Davis entered the Store, pointed apistal a her, and demanded
that shegivehimthegorescash. Davisdso demanded thekeysto Saton'scar which was parked outside.
Saton gave Davis goproximatdy $400 in cash and her keys  Davis then forced her a gunpoint into a
storeroom where he tied her hands with a piece of bed shest.  While Davis was with Saton in the
goreroom, Bobby Joe Biggert, an off-duty policeman, entered the pawnshop asacusomer. Biggert found
no one in the man pat of the dore and came into the sorage area looking for assdance. Davis
immediady confronted Biggert with the pistal. Shortly theredfter, Davis fired one shot from the samdll

cdiber pigal. The shot sruck Biggert in the head, and Biggert fdl to the ground. Saton asked Davisnot

!Davis has do filed mations to amend his post-conviction pleadings and other mations. The
only matters addressed herein are those raised in the gpped from the dircuit court's denid of Daviss
petition for post-conviction relief. The other motionswill be decided in due course
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to hurt her, and Davis told her that he was not going to hurt her. He fled the scene in Saton's 1980
maroon Camaro. Saon was adle to untie her wrigts and cdl for hdp. Emergency personnd rushed

Biggert to the hospita but hiswound proved to befad. Biggert died two days after the shoating.

%.  Law enforcement authoritiesimmediatdy began searching for the maroon Camaro. The car was
found in awooded area near Lake Dockery inthe Byram area. A search of the areaaround the location
of the automohile was conducted. Officersfound a.22 cdiber pigal, abox of .22 cdiber anmunition, a
hunting knife, a knife scabbard, a pair of faded red overdls, adenim jacket, a bassbdl type cap, and a
hood. Oneidentifiable fingerprint was found on the knife. Authorities matched thet fingerprint to a print

of Davisswhichthe F.B.l. had onfile. The pistal wastraced through A.T.F. recordsto ahouse burglary
inJeckson which occurred the day before Biggert'sshoating. After further investigation of theburglary and

after determining that Davissfingerprint wason the knifefound neer the solen car, officersnamed Kenneth
Davis as asugpect in both the house burglary and the pawn shop shooting. Pursuant to awarrant, officers
performed asearch of Davisstrailer in Rankin County. Inddethetrailer, officersfound awhite bed sheet
with aflord pattern. Part of the sheat had been torn or cut away. Theflord patterned sheet found in the
trailer matched the piece of sheat with which Saton'shandshad beentied. Officersdsofounditems<olen
inthe home burglary in Davisstraler.

6.  Podlice officers canvassed busnessesin the area around the pawn shop. At trid, two employees
of the Dary Queen, located across the Sreet from the pawn shop, tedlified that Davis hed been in the
restaurant immediatdy prior to therobbery. Two Dairy Queen cusomersasoidentified Davisand Seted
that Davis hed been in the Dairy Queen shortly before the shooting. Additiondly, amotorist on the Street

outside the pawn shop testified thet he saw Davis crossthestreet in front of himand wak into Dr. Duck's



Perhaps the most damaging tesimony to Davis was Saton's pogtive identification of him & trid asthe
robber and killer.
7.  Davis was convicted of capitd murder and was sentenced to death.  This Court affirmed the
conviction and sentence. Davis v. State, 660 So. 2d 1228 (Miss. 1995). Pursuant to Miss. Code
Ann.§ 8§ 99-39-1 & 3., Davis sought post-conviction relief in this Court. By order entered on June 26,
1997, this Court granted Davis permisson to pursue his petition for pogt-conviction rdief inthetria court.
An order of darification was entered by this Court on September 11, 1997. In that order, this Court
determined that Davis could presant five spedific dams of ingffective assstance of counsd in pog-
convictionproceedings TheCourt determined that dl other daimsraisedinthe petition for post-conviction
relief were barred.
8.  TheCircuit Court of Hinds County held a hearing on Daviss petition for pogt-conviction rdief in
December of 2001. At that hearing, Davis presented daimsthat histrid and gopdlate attorneyshad been
ineffective. After the condusion of the hearing, the trid court denied Daviss request for post-conviction
relief, and this apped ensued.

ANALYSS
19.  On goped, Davis presents three issues rdaed to his dam that he did not recaive effective
assdanceof counsd.  Davis was represented a trid and on gpped by William Kirksey and Merrida
Coxwdl. At the time of their representation of Davis, both atorneys had extensve crimind defense
experiencein both capitd and non-capitd cases
110. The dandard for determining if a defendant recaved effective assgance of counsd is well
edablished. "The benchmark for judging any dam of ingfectiveness [of counsd] mugt be whether

counsd'sconduct So undermined the proper functioning of the adversarid processthat thetrid cannot be



relied on ashaving produced ajugt result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct.
2052, 80L. Ed. 2d 674 (1984). A defendant must demondratethet hisattorney's actionswere deficient

and that the deficdency prgudiced the defense of thecase. 1d. a 687. "Unless a defendant makes bath

showings, it cannot be said that the conviction or deeth sentence resulted from a breskdown in the

adversary processthat rendersthe result unrdiadle” Stringer v. State, 454 So. 2d 468, 477 (Miss.
1984), citing Strickland v. Washington, 466 U.S. a 687. Thefocusof the inquiry must be whether
counsd's ass gance was reasonable conddering dl the drcumstances. | d.

Judidd scrutiny of counsd's performance mugt be highly deferentid. (citation omitted) ...
A far assessment of atorney performance requires that every effort be medeto diminate
the digorting effects of hindaght, to recondiruct the crcumstances of counsd's chdlenged
conduct, and to evauate the conduct from counsd's perpective a thetime. Because of
the difficulties inherent in making the eva uaion, acourt must indulge astrong presumption
that counsd's conduct fals within the wide range of reasonable professond assgance:
that is the defendant must overcome the presumption that, under the drcumstances, the
chdlenged action 'might be consdered sound trid Srategy.’

Stringer, 454 So.2d a 477; citing Strickland, 466 U.S. a 689. Defense counsd is presumed
competent. Washington v. State, 620 So. 2d 966 (Miss. 1993).

Then, to determine the second prong of prgjudice to the defense, the dandard is "a
reasonable probability thet, but for counsd's unprofessond erors, the result of the
proceeding would have been different.” Mohr v. State, 584 So. 2d 426, 430 (Miss.
1991). Thismeansa"probahility sufficent to undermine the confidencein the outcome.”
Id. Thequegion hereis

whether there is a reasonable probability thet, aosent the errors, the
sentencer--induding an gppdlate court, to the extent it independently
reweighs the evidence--would have conduded that the baance of the
aggravating and mitigating crcumdances did not warant degh.
Strickland, 466 U.S. at 695, 104 S.Ct. at 2068.



Thereisno conditutiond right then to errorless counsd. Cabello v. State, 524 So. 2d
313, 315 (Miss. 1988); Mohr v. State, 584 So. 2d 426, 430 (Miss. 1991) (right to
effective counsd does not entitle defendant to have an atorney who makes no misiakes
a trid; defendant jugt has right to have competent counsd). If the post-conviction
goplicationfalsondther of the Strickland prongs, theproceedingsend. Neal v. State,
525 So. 2d 1279, 1281 (Miss. 1987); Mohr v. State, 584 So. 2d 426 (Miss. 1991).

Davis v. State, 743 So. 2d 326, 334 (Miss. 1999), citing Foster v. State, 687 So. 2d 1124, 1130
(Miss. 1996).
1. Davissdamsoaf ineffective assgance of counsd are
l. Trial counsel was ineffective in failing to "use an F.B.I.

crime lab report to demonstrate that hair belonging to

someone else, not petitioner, wasfound on itemsof clothing

supposedly worn by the per petrator.”
12. At trid, Saon witnesses tedtified that the perpetrator of the robbery and homicide had been
wearing faded red or orange overdls, acap, and ahood. Severd of the Dairy Queen witnesses and Joe
Larimore, who had seen Davis on the sreat ashe went into the pawn shop, dso identified thered overdls,
cap and hood. Those three items were discovered by law enforcement officersin the wooded area near
where Saion's Camaro was found. All three were submitted to the FBI for har and fiber andyss The
FBI report notesthat “No hairslikethe known hairs of the suspect . . . werefound on or in specimen Q52
[the hood] . . . No hairsof vauefor comparison purposeswerefound onthe Q53 cap . . . [N]o hairswere
found on Q51 [the coverdlg.”
113. Theimplication from thereport isthat no harsa dl werefound on the cgp or the coverdlsbut thet
ahar or harsthet did not match Daviss hair were found on the hood. Davis now mantains thet his
atorneys a trid were ineffective infaling to point out to thejury that Someone dseshairs gpparently were

found on the hood.



14. At trid, one of Daviss atorneys crass-examined a Jackson homicide detective about the F.B.I.

hair report:
Q. So thehood, the bassbd | cgp, and the pair of coverdlswas submitted to the FBI?
That'swhat thisreport says?

A. Yes That'swhat thet one says

Q. And the request was for -- for you or for the bureau to do a har and fiber
examingion; isthat correct? That's what these reports say; it it?

A. That's correct.

Q. Is it sffe to say, or snce you and | do this a lat, that when you make these
requests, Mr. Crisoo, iswhet they do isthey take the known har and -- known har from
adefendant, examineany fibersor harsthat they get from the evidence submitted, and see
if therés any matching or Smilar to character -- characteridics? Iant that what they do?
A. That's correct.

Q. And then if thereis amatch they will send you back areport saying: On known
sample K1, being aha, or whatever theitem s, wefind thet this-- thisitem contains hair
of asmilar character asthat of the suspect provided as known exhibit two?

A. Yes Yes
Q. That's bescdly what they do?
A. Correct.

Q. Did you ever recaive any report from the Bureau, FBI Bureau, Federd Bureau of

investigation, in Washington, D.C., tdling you thet there were any hairs from these items

thet matched that of the Defendant in this case, to your knowledge?

A. To my knowledge, we did not receive a report from the FBI in regards to thet

informetion.
Davisstrid atorney adequately demondrated to the jury thet no hair found on the hood matched Daviss
har. Davisdams, however, thet his attorneys faled to didt tesimony from the witness that there were
hairs on the hood that belonged to someone other than the defendarnt.
115. Bothof Davisstrid atorneyswere questioned on thisissue a the post-conviction reief hearing.
Both tedtified thet they et that the cross-examination hed been sufficent and thet any issueregarding hair
on the hood, cap, or coverdls had been adequatdly covered. We agree. Exculpatory information was
imparted to the jury through the defensgs examination of the witnessin question. The F.B.I. report was

admitted into evidence and was avaladle for the jury'sreview. The jury was informed thet Daviss hairs



were nat found on any of theitems submitted tothe F.B.I. for andyss Althoughin hindsght, the attorney's
might have been well advised to ask the subsequent questions about other persons hairs, we do not find
thet thefailureto ask those questionsamounted to ineffective assstance of counsd. Perfect representation
in hindgght isnat the sandard, and the accusad is not entitled to erorless counsd. Stringer v. State,
454 So. 2d a 476. "The Sixth Amendment guarantees reasonable competence, not perfect advocacy
judged with the bendfit of hindaght.” Yarborough v. Gentry, ---U.S.----, 124 S.Ct. 1,4, 157 L .Ed.2d
1 (2003), citing Bell v. Cone, 535 U.S. 685, 702, 122 S.Ct. 1843, 152 L.Ed.2d 914 (2002);
Kimmelmanv. Morrison, 477 U.S. 365, 382, 106 S.Ct. 2574, 91 L .Ed.2d 305 (1986); Strickland,
466 U.S. a 689, 104 S.Ct. 2052; United Statesv. Cronic, 466 U.S. 648, 656, 104 S.Ct. 2039, 80
L.Ed.2d 657 (1984).

16. To edablish ineffectiveness, Davis must show that his atorneys representation fdl bdow an
objective sandard of reasonableness. To establish prgudice he mug show that there is a reasonable
probability thet, but for counsd's unprofessond errors, the result of the trid would have beendifferent. A
reasonable probatility is a probahility sufficent to undermine confidence in the outcome. Williams v.
Taylor, 529 U.S. 362, 390-91, 120 S.Ct. 1495, 146 L .Ed.2d 389 (2000), citing Strickland, 466 U.S.
a 688, 694. The question is whether the defendant's attorneys mede errors o serious thet the atorney's
faled to function as "counsd" guaranteed by the Sixth Amendment and that the deficiendes in the
representation actudly prejudiced the defense such that but for counsd's deficient performance the result
of the proceeding would have been different. Strickland, 466 U.S. a 687.

117.  After hearing thetetimony offered by Davisa the hearing on the petition for post-convictionrdif,

thetrid court determined thet theatorneys performance had not been deficient and that Davished suffered



no preudice. This Court reviews atrid court's findings on ineffective asssance of counsd on adealy
erroneous dandard. State v. Pittman, 744 So. 2d 781, 786 (Miss. 1999).
118. Davissatorneyswere presented with a difficult case to defend. Ther dient had been postivey
identified by Saton. Five other eyewitnesses placed Davis near the Scene of the crime shortly beforethe
crime occurred. The piece of flora bed sheet usad to bind Saton's hands during the robbery came from
ashett inthetraler where Daviswas living. Daviss fingerprint was found on the knife discovered near
Saton's abandoned car. Items taken in the same burglary in which the murder wegpon was solen were
found in Davisshouse. Under thetotdlity of thedrcumstancesand after reviewing theentiretrid transoript,
wefind that Davis has not shown that histrid and gppdlate atorneys were ineffective
119.  Wefind that under no objectively reasonable basis could it be shown that Daviswas nat afforded
effective asssance of counsd in reaion to the hair and fiber evidence. The dectective was cross-
examined vigoroudy by Davissatorneys. Through the F.B.1. report, the atorneys showed that no har
of Davisswas found on any item of dathing in evidence. We agree with the trid court and find thet the
representation received by Davis here was more than adequate under the sandards set out above.
[l. Davis's trial attorneys were ineffective in failing to adequately

object to false evidence concer ning the aggravating circumstance

that " the capital offensewascommitted by aper son under sentence

of imprisonment.”
120. Duing the sentencing phase, the State attempted to prove severd datutory aggravating factors
The State offered evidence that Davis hed been on parole and under sentence of imprisonment & thetime
of Biggatskilling. The State offered proof that Davis hed been convicted of two counts of burglary in

Louisanain 1983. The State ds0 showed that Davis had been convicted of burglary in Scott County in

1985. Fndly, the State showed that Davis had convictions for possesson of a concedled fiream by a



convicted felon and fdony escape from Forrest County in 1985. The State dleged that Davis was il
under parole conditionsfor each of thosefive convictionsand thus met the requirementsfor theaggravator
of being under a sentence of imprisonment. The jury found thet the murder had been commiitted while
Daviswas under sentence of imprisonment and that aggravating factor was used as abasisfor the pendty
of deeth. Davis now daimsthat he should not have been consdered to have been on pardle for the two
Forrest County convictions for aggravator purposes and that his atorneys did not sufficiently contest thet
issue a trid and on gpped.
121. Duing the sntencing phese, the Sate cdled the Assgtant Director for the Louigana Divison of
Probationand Parolewho testified unequivocaly that Daviswason pardlein Louisanafor thetwo burglary
convictions he had there. The State d<o cdlled a Field Officer with the Missssppi Department of
Corrections who tedtified thet Davis hed been paroled in 1988. Hewas paroled after sarving aportion of
the three consecutive sentences he was then serving.
22. Davisfautshisatomeysfor faling to make an adequate objection to the State's use of the two
Forrest County convictions He damsthat the two year sentence for carrying a conceded wegpon and
the threeyear sentencefor escape wereexpired by thetime of the crime and thet they should not have been
presented to the jury as abeds for afinding thet the killing was done while Daviswas on pade. The
atorneys actudly objected repeatedly to any useof the Forrest County sentencesas support for the under
sentence of imprisonment” aggravator. They then raised thet issue on gpped. Inthegppdlant'sbrief inthe
direct goped, his atorneys argued that:

Mr. Davis was not on parole for escape, i.e, not "under sentence of imprisonment for

excgpe’ . . . Inobjecting to the admisson of this conviction the defense illudtrated thet

Davis had sarved the time on both the three-year sentence for escgpe and a consecutive

two-year sentence [the carrying a concedled wegpon conviction] handed down the same
day. Thedefense argued that because Davis was sentenced to these charges prior to the
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sevenyear sentence from Soott County, hewould servethose sentences before he sarted

saving the sevenyear sentence. Thetrid court overruled thisobjection. That ruling was

dealy erronecus. Milam v. State, 578 So. 2d 272 (Miss. 1991) (where person is

sentenced to consecutive terms, "imprisonment on the second, or subsequent conviction,

shdl commencea the completion of the service of theterm for the preceding conviction').
123. Theissuetherefore was substantialy raised in the direct gpped by Daviss atorneys. This Court
expliatly found thet the Statels commenting on the escgpe conviction was not improper. Davi's, 660 So.
2d at 1228-29.
24. Attrid, Daviss atorneys made specific objectionsto the use of the Forrest County convictions
Those objectionswere overruled. The issue was raised on goped but this Court affirmed the conviction
and santence. Davis maintainsthat his atorneys should have offered additiond argument on purportedly
revant casesand datutes. Again, merehindgghtisinsufficent toestablishadam of indffectiveassgance.
Thefact remains that the daim was raised repeatedly before the dircuit judge and was brought before this
Court on gpped. Wefind noineffective asssance of counsd wherethedtorneysrasedthedamsa trid
and on gppedl.
125. Addtiondly, even if the Forres County convictions were improperly used as support for the
agoravaing drcumdance of commission of the crime while under sentence of imprisonment, the Sate il
more then amply produced evidence thet Daviswas in fact under sentence of imprisonment when he shat
and killed Boblby JoeBiggert. It wasunrefuted that Daviswasdill on parolein Louisanaat thetimeof the
crime. He dso was on parole from his Scott County burglary conviction. The "while under sentence of
imprisonment” aggravator goplied evenif theescgpe and concedl ed wegpon convictionshad not been used.
The jury had more then sufficient proof to find that thet aggravating drcumstance exised even in the

absence of the escgpe and concedled wegpon convictions.
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126. Hndly, Davissjury found two separate aggravaing drcumdances. Thejury found thet the cgpitd
murder was committed intentionally while Daviswas engaged in the commisson of armed rabbery or flight
after committing the armed robbery and thet the capitd murder was committed for pecuniary gain. In
McGilberry v. State, 843 So. 2d 21, 29 (Miss. 2003), thisCourt held that "[i]f one aggravetor isfound
to beinvdid, we are authorized to revagh the remaning aggravators againd the mitigating drcumdances
and &firm, hold the eror to be harmless, or remand for a new sentencing hearing. Miss Code Ann. 8
99-19-105(5)(b) (Rev. 2000)." Here, evenif the aggraveting circumgtance rdaed to commission of the
aime while under sentence of imprisonment were discarded, the Court finds that the sentence of deeth
should be afirmed. The jury found that the killing oocurred in the course of the pawn shop robbery and
that the killing was done for pecuniary gain. Given the evidence a trid, those findings are unesallable
Evenif the aggravaing factor a issue were thrown out, after reveighing the remaining factors, the Court
would affirm Daviss degth pendty. Wefind no eror here,
[11.  Conflict of interest.

127.  William Kirksey and Merida Coxwdl represented Davis at trid and on gppedl. Bobby
Ddaughter, Assgant Didrict Attorney for Hinds County, prosecuted the casefor theState. Kirksey, dong
with another lawyer, had represented Ddaughter in Ddaughter's divorce procesdings. Davis damsthet
Kirksey represented him while under a conflict of interest and thet he is entitled to anew trid with new
counsd.

128. Kirksey tedtified a the pogt-conviction rdief hearing that Davis had been informed of Kirksey's
representation of Delaughter in the divorce case and that Davis had voiced no objection to continued
representation by Kirksey. While there was no on-the-record waiver by Davis of any conflict, Kirksey's

tesimony thet Davis was informed about the neture of Kirksey's rdaionship with Ddaughter was fully
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explanedto Davisand that Davishad posed no objectionwashot contradicted at the post-conviction relief
hearing. Kirksey a0 tedtified thet another atorney was primarily respongble for handling Ddaughter's
divorce. Kirksey tedtified thet the fact thet he knew Ddaughter and hed represented him is "never going
to changewhat | doinddetheral. My loydlty isto theoath | took and to do thebest | could doinsdethe
ral for my dient. And I, quite frankly, don't care who's on the other Sde period . . . If anything, my
knowledge of Bobby Ddaughter would have aided and asssted meinthe defense of Kenny Davisbecause
| anticipated what Bobby Ddaughter might do.”

129.  Judge William Colemean, former HindsCounty drcuit judgewho presded over Davisstrid, testified
in the pogt-conviction proceedings that Ddaughter and Kirksey were often on opposing Sdesin aimind
trids and that he had not observed any "pulled punches' from ether lawvyer. Judge Coleman testified thet
in hisopinion "Mr. Kirksey wanted to win every case he waked in in the courtroom.”

130.  The United States Supreme Court has dated thet "[p]rgudice is presumed only if the defendant
demondrates that counsd "actively represented conflicting interests and that an ‘actud conflict of interest
adverdy affected hislavyer'sperformance™ Strickland v. Washington, 466 U.S. a 692, 104 S.Ct.
2052 (dting Cuyler v. Sullivan, 446 U.S. 335, 350, 100 S.Ct. 1708, 64 L.Ed.2d 333 (1980)).

131. InSimmons v. State, 805 So. 2d 452 (Miss. 2001), one of the defendant's attorneys had
goparently represented one of the State's witnesses and that witnesss father in unrelated matters prior to
Smmonsstrid. This Court hed thet "[t]hereis no evidence in the record to suggest that defense counsd
acted in some manner other than capabl[y]. 1d. at 480.

132.  InSimmons, even though there might have been afacid conflict of interest, this Court found thet
there had been no showing of any ineffective assstance of counsd. The defendant therefalled to presant
any evidencetha hisdefense had been harmed by the purported conflict. We makethe samefinding here

13



A thorough review of thetrid record reved sthat Davis receved zed ous representation from Kirksey and
Coxwedl. Thereis nathing in the record which indicates a lack of full loydty to Davis and his defense
Davis has not shown that his defense auffered any prgudice whatsoever as a result of Kirksey's
representation of Ddaughter in Ddaughter's divorce proceedings. As discussed above, the evidence
agang Daviswas doseto ovewhdming. The victim of the robbery tedtified that Davished doneit. The
drip of sheeting usad to tie Saton's hands meatched the sheet in Daviss traller. Five eyewitnesses sawv
Davisintheareanear thetimeof thecrime. Asthereisabsolutely no resuiting prgudice, thedamfor rdief
based on the conflict of interest iswithout meit.
IV.  Thetrial judge'srulings.

133.  Davis complains thet various trid court rulings during the post-conviction proceedings unfairly
limited hisright to seek rdief. He primarily complains thet the trid judge denied his atempts to broaden
the scope of the proceedings and that the trid judge did nat dlow his pogt-conviction atorneys aufficient
timein which to present and prepare for the hearing on his post-conviction petition. He admitsin hisbrief
thet those rulings do nat entitle him to any rdlief. With that in mind, wetreat thisissue somewhat cursorily.
134.  ThisCourt remanded thismetter for alimited hearing on five pecific daimsof ineffectiveasssance
of counsd. The soope of thetrid court's proceedings was therefore limited to matters spedificaly noted
inthis Court's order. Davis gpparently abandoned two of those daims and pursued the three outlined
above. The peitioner aso sought to amend the petition in the trid court to indude various issues rdated
to Batson v. Kentucky, the seeting of juror Margie Dill, ineffectiveness of counsd in falling to object to
prosecutorid misconduct, and daimsrdated to dleged duplicativeaggravaing factors Thosedamswere
not among the daims pedificaly authorized for hearing in this Court's order dated September 11, 1997.

Some if not dl of thosedamsare presently before the Court in pleadingsdiscussad infootnoteone. This
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Court findsthet thetrid judgedid not err in dedining to dlow Davisto amend hispetition to add new daims
for rdief. ThisCourt'sprior order explicitly limited the scope of thelower court procesdingsto five spedific
dams Thetria court had nojuridiction to address any damsoutsde those Specificaly addressed inthis
Court'sremand order. SeeCulberson v. State, 456 So. 2d 697 (Miss. 1984). Thetrid court therefore
dd nat er in dedining to broaden the scope of the hearing or to dlow a proffer on the proposed new
dams Davis goparently recognized that the proper forum to file those amended dams was this Court.
Hefiled arequest to pursue amended pogt-conviction daims here. The new damswill be addressed in
due course.

135. Davisdamstha hewas prgudiced by the Statésfalureto produce discovery inatimey manner.
He admits, however, that the Statés discovery was produced in March of 2001. Thehearingwasnat held
for another @ght and ahdf months  Davis dso maintansthat he hed insuffident time toreview Kirksey's
file but he makesno subgtantive showing of any prgudicewhatsoever. The Court findsno prgudicid error
here. Davishad morethan suffident timeto review the discovery materid prior to the hearing in December
of 2001.

136. Davis dso damsthat the trid judge unfarly reguired him to proceed without suffident time to
prepare. The hearing was held on December 3, 2001. In October of 2000, C. Jackson Williams, the
former director of the Office of Capitd Post-Conviction Counsd was gppointed to assst Davis, who
initidly eected to procead pro =2 1n June of 2001, Williamswas dlowed to withdraw from his advisory
counsd position after aLouiganalawyer entered an gppearance on behdf of Davis. On August 22, 2001,
the Louisana atorney was dlowed to withdraw, and Williams was again gppointed to represant Davis
At that time, the parties agreed that the hearing on Davisspetition for post-conviction rdief would behed

on December 3, 2001. At the hearing in Augugt of 2001, Williams sought ahearing in late November o
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early December. 1n accordance with Williamsswishes, the hearing was st for December. Williamsand
another atorney from the Office of Capitd Post-Conviction Counsd gppeared on behdf of Davis a the
hearing on December 3, 2001. They sought additiond time for the Court to condder ther attempt to
amend the petition and to prepare aproffer of proof after the amendment was denied. It doesnot gopear
that counsd for Davis at the post-conviction hearing requested additiond timein which to preparefor the
hearing itsdf. The only request was for additiond timeto preparethe proffer or to dlow the Statetimeto
respond to the proffer. Inlight of the fact that counsd hed been gppointed three and a half months prior
to the hearing after having dready sarved adint as counsd for Davis that counsd for Davis agreed to the
hearing date, and that counsd did not seek additiond time to prepare for the hearing, the Court finds no
aror in the denid of the motion for continuance.
137.  The bulk of the dam here is outsde the scope of the remand order entered by this Court.
Therefore, no reief iswarranted. The Court finds no trid court error in the adminigtration of the pot-
conviction procedings.

CONCLUSION
138. Afteracompletereview of thetrid and gopdlaerecord in the underlying case, the Court findsthet
Davis has mede no showing that he recaived ineffective assstance of counsd. Daviswas represented by
two very capable atorneys who, from the face of the record, diligently and zedoudy represented thar
dient inan uphill fight. The Court further finds no error in the trid court's decisons to dedine to expand
the hearing outs de the explicit authorization provided in this Court's order and to deny Davissrequest for
continuance. Therefore, we afirm the dircuit court's order denying pogt-conviction relif.

139. AFFIRMED.
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COBB,P.J.,EASLEY,CARLSON,GRAVES,DICKINSONANDRANDOLPH,JJ.,
CONCUR. SMITH, CJ.,AND DIAZ, J., NOT PARTICIPATING.
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